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A new improved role for notaries
in Latvian real estate transactions?

the end user
has had a
choice on
which of ;
three potential notary services to
select in a real estate transaction,
whether that be 1) signature certifica-
tion, 2) document preparation with
signature certification, or 3) the
preparation of a “notarial act,” or a
full blown notarial review of the
transaction documents and verifica-
tion of intent of the parties.

As you might expect, the fee
payable is commensurate with the
level of the service category. Atamin-
imum, the parties must obtain cate-
gory one service to submit a “request
to register” Category 1 service has
not been a bitter pill toswallow; as the
cost of such certification is modest.
But category 3 service, which to-date
is entirely discretionary, can be quite
costly, as it is typically based on a per-
centage of the transaction value. All
is basically well with the existing
notarial service category matrix,
because whether the end user wants
to have some basic services in catego-
ry 1 or some major review of its doc-
uments under category 3 is up to the
end user, not the notary

Until now. A recent draft law
reform initiative of the notary coun-
cil seeks to change this by introduc-
ing the mandatory provision of cate-
gory 3 notarial services in real estate

transactions for mdlwduals Te _al

"notary council repor

response to the pubhc pohcy need to
minimize fraud in real estate transac-
tions.

Today, apparently only 10 percent
of the parties to a real estate transac-
tion request a notarial act from a
notary. Many sellers do not order
such service. It is thought that such a
service will help minimize fraud.
And it is the special needs of these
helpless sellers which are thought to
justify overriding the discretion of
the individual parties to a transac-
tion as to whether or not they should
engage the services of a notary in the
preparation of a notarial act (under
category 3).

While the draft law has not yet
received first reading, it may not be
far off, and it has already made its
way to the Ministry of Justice.

On one view, the expansion of
mandatory notarial services is in
keeping with the German tradition of
a more all-encompassing role for
notaries in society The argument
goes roughly along the lines that, “if
it is good for Germany, why is it not
good for Latvia?”

On another view, this effort raises
anumber of gquestions and concerns.
To begin with, on a practical level, it
almost certainly means increased
real estate transaction costs, both in
actual monetary terms as well as in
the likely lengthening of the bureau-
cratic process leading to the con-

veyance of title, Tn a worst case sce-
nario, it may even perform a deal-
breaking function, as any factor
lengthening the process of con-
veyancing stands to do.

Secondly; on a public policy level,
it serves to remind us that one of the
things that is still missing in Latvia is
a structured approach to law reform.
Such an approach would call for a
preliminary study of a perceived
societal problem (such as irregulari-
ties in real estate transactions), and
such a study would presumably con-
sider all aspects of a problem, vari-
ous alternative solutions, an evalua-
tion of such possible solutions and
their impact and proportionality, and
perhaps, after widespread public par-
ticipatory discussion of the desired
outcome, a conclusion as to the need
for legislative reform of a certain
type.

In this particular case, we see a
specific ‘solution being advanced
without any broad public discussion
of the various alternatives to rectifi-
cation of such problem.

Thirdly, it takes a rather dim
view of the capacities of the individ-
ual in Latvian society in deference to
an approach maximizing state inter-

" vention in the affairs of the individ-

ual. It treats all individuals as inca-
pable of judging the soundness of
their transaction or incapable of hir-
ing third parties of their choice to
consult them on the soundness of
their transaction.

Fourthly, it is not exactly certain
that by performing stage 3 “notarial
act” services, a notary can prevent
power of attorne‘x fraud, v& idely

true transaction prices as well It is
not at all clear that by expanding
their role in the document review
process, notaries will solve these
problems for individuals or for the
state.

This draft law reform has not yet
been submitted for first reading, but
there is a sense that it is not far off. As
this is a fairly major step in the real
estate sector, it is hoped that if the
draft legislation is advanced through
the Saeima (Latvia’s parliament), a
healthy debate emerges as to the pro-
portionality of the proposed solution
to the perceived problem it is setting
out to cure.

Yes, notaries frequently perform
a valuable service to individuals and
society;, but the extent to which and
the manner in which their services
are required is a matter probably best
left to the potential notary service
users themselves.
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